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T h e r e  is b u t  one  law fo r  all ,  n a m e l y  t h a t  law which  g o v e r n s  
al l  law, t h e  law of  ou r  C r e a t o r ,  t h e  law of  h u m a n i t y ,  
j u s t i c e ,  e q u i t y  - t h e  law of  n a t u r e  and  of  n a t i o n s .  

- Edmund Burke, Impeachment of Warren Hastings, 28 May 1794 

Li fe ' s  b u t  a w a l k i n g  s h a d o w ,  a poo r  p l a y e r ,  
T h a t  s t r u t s  and  f r e t s  h is  h o u r  upon  t h e  s t a g e  

- S h a k e s p e r e ,  Macbeth, V, 16 
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T H E  C U R T A I N  LIFTS 

Two world powers  were  po i sed  on t h e  edge  of  a f u t u r e  f r a u g h t  w i t h  p romise  a n d  dange r .  

E x p l o r a t i o n  and  e x p l o i t a t i o n  were  t h e  k e y s  to  s u c c e s s .  C o m p e t i t i o n  or c o o p e r a t i o n  was  

t h e  dec i s i on  to be made.  C o m p e t i t i o n  was  t h e  normal ,  a c c e p t e d  r o u t e .  But ,  t h e  d r a i n  on 

l imi t ed  r e s o u r c e s  would  be too much i f  d i s c o v e r y  was  to  be a r ace .  A d d i t i o n a l l y ,  t h e  

"w inne r "  would h a v e  to c o n t e n d  w i t h  o t h e r  p l a y e r s  p r e p a r i n g  to e n t e r  t h e  r a c e  - p l a y e r s  

of  g rowing  c a p a b i l i t i e s  and  m a t u r i n g  power.  The  cho ice  was  c o o p e r a t i o n .  

The  y e a r  was  1494. The two powers ,  Spa in  and  P o r t u g a l ,  s i g n e d  t h e  T r e a t y  of 

T o r d e s i t l a s  to s e t t l e  c o n f l i c t s  o v e r  l a n d s  e x p l o r e d  by Columbus  a n d  o t h e r  l a t e  15th 

c e n t u r y  e x p l o r e r s .  1 U n f o r t u n a t e l y ,  t h e  e f f e c t  was l i m i t e d  by t h e  r e f u s a l  of  o t h e r  

E u r o p e a n s  (Dutch,  F r e n c h ,  Eng l i sh )  to a c c e p t  a lega l  reg ime e s t a b l i s h i n g  S p a n i s h  or 

P o r t u g u e s e  c la im to  a n y  u n d i s c o v e r e d  t e r r i t o r i e s .  The  t r e a t y  was  an  o b s t a c l e  to al l ,  

e x c e p t  t h e  c o s i g n e r s .  

SCRIPT WRITING 

This  e a r l y  a t t e m p t  a t  impos ing  i n t e r n a t i o n a l  law is i n f o r m a t i v e  in a n u m b e r  o f  ways .  

I t  was a d v a n t a g e o u s  to t h e  c o s i g n e r s  b e c a u s e  i t  made  t h e i r  world  less  c o m p l i c a t e d ,  

i n c r e a s e d  t h e i r  s e c u r i t y  by r e d u c i n g  p o t e n t i a l  c o n f l i c t ,  and  e a s e d  t h e  e x p e n s e  of  

e x p l o i t i n g  t h e i r  new d i s c o v e r i e s .  I t  e v e n t u a l l y  f a i l e d  b e c a u s e  i t  c r e a t e d  b a r r i e r s  t h a t  

o t h e r  n a t i o n s  had to b r e a k  i f  t h e y  were  to  become p l a y e r s  on t h e  wor ld  s t a g e .  T h u s ,  

t h e n  as  now, t h e  p rob lem and  t h e  goal  was  to  c r e a t e  an  e n v i r o n m e n t  of  s e c u r i t y  for  a l l  

n a t i o n s  w i t h o u t  e r e c t i n g  b a r r i e r s  to  t h e  p e a c e f u l  p r o g r e s s  o f  a n y .  

T o d a y ,  t h e  Un i t ed  S t a t e s ,  t h e  S o v i e t  Union,  a n d  a n u m b e r  of  o t h e r  l e s s  a c c o m p l i s h e d  

b u t  a g g r e s s i v e  s t a t e s  f ace  t h e  p r o s p e c t  o f  e x p l o r i n g  and  e x p l o i t i n g  t h e  v a s t  r e a c h e s  of 

1 Dos Passos ,  John ,  The  P o r t u g a l  S tory :  t h r e e  c e n t u r i e s  of  e x p l o r a t i o n  and  
d i s c o v e r y  (New York: D o u b l e d a y ,  1969) 5 5 - 6 5 .  



space .  Of t h e s e  c o n t e n d e r s ,  t he  United S t a t e s  is in a un ique  pos i t ion  to shape  the  n a t u r e  

of all  f u t u r e  compet i t ion  a n d / o r  coopera t ion  in space.  The choices  to be made all i nvo lve  

the  r e l a t i o n s h i p  of space  to t he  s e c u r i t y  of t h e  Uni ted  S t a t e s  and  t h e  r e s t  of  t he  world. 

The q u e s t i o n s  mus t  be a sked  now because  now is t h e  t lme when  the  US and  t h e  USSR s t a n d  

r e a d y  to deve lop  and dep loy  weapons  t h a t  can be used  e a r t h - t o - s p a c e ,  s p a c e - t o - s p a c e  

and  s p a c e - t o - e a r t h .  

NEW STAGE DIRECTIONS 

Currently, the initiative to create ground rules lies with the US because the collapse 

of the bi-polar world structure and embryonic nature of the predicted multi-polar 

structure leaves the U.S. as the world's single most influential state. Concurrently, 

recognition of the capacity of weapons to disrupt as well as secure peace, to destroy as 

well as protect economies adds to the fortuitous timing to create a regime advantageous 

to all future space explorers. The focus of this paper is, given the current international 

environment, how might international law influence the weaponization of space? Before 

describing specific possibilities, it is important to stress certain elements of 

international law and the status of space law. 

T H E  D E V E L O P M E N T  OF I N T E R N A T I O N A L  L A W  

At its most basic, international law is a set of principles and rules acknowledged by 

sovereign states. 2 It's "tacit" when a state simply conforms to practices acceptable in 

international relations, and "express" when embodied in treaties. To appreciate its 

application, a quick look at its roots will help. 

2 Davis,  George B., E lements  of I n t e r n a t i o n a l  Law, 4 th  ed., (New York: Harper  and 
Brothers ,  1900) 19. 
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H i s t o r i c a l l y ,  t h e  p o w e r f u l  c i t y - s t a t e s  of  c l a s s i c a l  Greece  f o u n d  i n t e r - g r o u p  r u l e s  

u n n e c e s s a r y ,  b e c a u s e  s p h e r e s  of  i n f l u e n c e  t e n d e d  to  be  loca l  and  s e r i o u s  c o n f l i c t  was  

r e s o l v e d  t h r o u g h  f o r c e  of  arms.  

THE NEED ARISES 

In t h e  Middle Ages ,  i n t e r e s t  in c o d e s  fo r  r e g u l a t i n g  i n t e r g r o u p  b e h a v i o r  d e v e l o p e d  

a long  w i th  t r a d i n g  t o w n s  and  l e a g u e s  to  p r o t e c t  t r a d e ,  and  c i t i z e n s  e n g a g e d  in  t r a d e .  In 

t h e  1 l t h  and  12 th  c e n t u r i e s ,  c o m p i l a t i o n s  of  r e a s o n a b l e  r u l e s  and  c o u r t  j u d g e m e n t s  were  

a d o p t e d  as  common c o d e s  of  c o n d u c t  by  t r a d e r s  a long  t h e  A t l a n t i c  .and M e d i t e r r a n e a n  

c o a s t s  of  Europe .  

While t h e  s p r e a d  of  t r a d e  on t h e  s e a s  made  i n t e r n a t i o n a l  m a r i t i m e  law n e c e s s a r y ,  t h e  

d e v e l o p m e n t  of  lax,,' on l and  lagged .  Most  f e u d a l  g r o u p s  we re  too  smal l  and  poor  to  wor ry  

much a b o u t  e x t e r n a l  r e l a t i o n s ,  and major  d i s p u t e s  we re  r e f e r r e d  to  t h e  Roman Church  for  

a r b i t r a t i o n .  H o w e v e r ,  c o n s o l i d a t i o n  of  s t a t e s  and  t h e  r i s e  of  m o n a r c h i e s  b e g a n  to w e a k e n  

c e n t r a l i z e d  " s u p e r i o r "  law b a s e d  on r e l i g i o u s  l e g i t i m a c y .  

A NEW ORDER 

In t h e  15th  and  16th  c e n t u r i e s ,  t h r e e  m o v e m e n t s  p r o f o u n d l y  i n f l u e n c e d  t h e  

d e v e l o p m e n t  of  i n t e r n a t i o n a l  law. F i r s t ,  t h e  R e n a i s s a n c e  p r o d u c e d  an  e x p l o s i o n  of  

c i v i l i z a t i o n  t h r o u g h  t h e  i n t e r n a t i o n a l  s p r e a d  and  l i n k a g e  of  i d e a s .  With i t  a r o s e  t h e  

c o n v i c t i o n  t h a t  C h r i s t i a n  p r i n c i p l e s  s h o u l d  u n i t e  t h e  wor ld  and  be  o b s e r v e d  in m a t t e r s  

i n t e r n a t i o n a l  as  wel l  as  n a t i o n a l .  Second ,  t h e  R e f o r m a t i o n  w e a k e n e d  t h e  Roman Church  

a n d  t h e  Holy  Roman Empero r  as  s u p r a - n a t i o n a l  a r b i t e r s  of  c o n f l i c t .  Th i rd ,  t h e  d i s c o v e r y  

of  A m e r i c a  e x p a n d e d  E u r o p e a n  t r a d e  and  t h e  n e e d  for  i n t e r n a t i o n a l  t r a d e  r e g u l a t i o n s  to 



the Western Hemisphere. 3 

Into the world created by the Renaissance, Reformation, and Age of Discovery, stepped 

Hugo Grotius, a 17th Century native of Delft. With his 1625 "De Jure Belll ac Pacls," 

Grotius became the father of modern international Jurisprudence by laying out a unified 

structure of its basic concepts. 4 Of prime importance was his assertion that nations were 

bound by natural laws, that is, laws based on the nature of man and not on religion or 

politlcs. 

This look at history provides two insights. First, international law derived from the 

economic need to ease and protect commerce and trade. Second, international law must 

be based on the nature of man. Ignoring basic human drives such as survival, security, 

and progress dooms such law to failure. 

T H E  N A T U R E  OF I N T E R N A T I O N A L  L A W  

To r e f ine  the  concep t  of  i n t e r n a t i o n a l  law, i t  is n e c e s s a r y  to examine  s o u r c e s  ( n a t u r a l  

law, cus tom,  and t r e a t y )  and the  impact  of the  u n d e r l y i n g  concep t  of  s o v e r e i g n t y .  

NATURAL LAW 

The revival of Christian ethics in the 15th to 17th centuries produced the concept of 

natural human rights. In general, those rights consisted of self-preservation, society, 

and community. The last two rights recognized the beliefs that man is a social animal and 

requires the love of others to thrive. Grotius contended that the legitimacy of states 

related to these rights. He concluded that states should provide soclal order, that laws 

s Finch, George A., The Sources of Modern International Law (Washington: Carnegie 
Endowment for International Peace, 1937) 3-14. 

4 Finch 21. 
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are for the good of society and not individuals (such as kings), that social order should 

be maintained upon principles of right reason, and that there exist general principles of 

justice, fairness, and good sense based on custom and practice. 5 The idea of natural 

rights was finally extended to states themselves as the concept of a world community of 

sovereign states evolved. Today, a basic ground rule for any state is that it enjoys the 

same natural rights and liberties as individuals, limited only by the equal rights of all 

other states in the world community. Thus, international law is the system of rules the 

world community accepts to assert and preserve those rights. 

CUSTOM 

The second source of international law, custom, is the most nebulous. Traditionally, 

the definition of custom includes long and consistent usage, support by literature, 

compliance "~ith the eth}cs of the community, and belief that it is the exercise of a right 

by those who practice it. 6 

With the explosion of technology, long and consistent usage has been replaced by a 

more rapid mechanism. Through this mechanism, a technological achievement (for 

instance, satellite communications) results in a precedence-setting action, the 

community accepts the actions, and follow-on actions to employ the technology convert 

the precedent into "instant custom". This is advantageous to the precedent setters but 

overemphasizes technological momentum and discounts the views of less technically 

capable states. 

Finch 21-23. 

6 D'Amato,  A., The Concep t  o f  Custom in I n t e r n a t i o n a l  Law ( I th i ca :  Cornel]  
U n i v e r s i t y  Press ,  1971). 
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TREATY 

The last source of international law is treaties, which are usually signed to explicitly 

apply a natural law or custom by: v 

a. defining or modifying mutual duties and obligations, 

b. securing observance of generally accepted rules, 

c. securing abandonment of unjust or oppressive practices, 

d. obtaining general acceptance of improved methods of action or desirable reforms. 

Because of their functionary nature, treaties can be legally abandoned for a number of 

reasons such as inability to perform, disappearance of an underlying circumstance, or 

another party refuses to abide. Likewise, treaties can be ended by a stated period of 

performance, stated options for withdrawal, completion of performance, or by mutual 

consent of the parties. Treaty violations tend to occur for the same reason as violations 

of natural rights and customs - a clash with the concept of sovereignty. 

THE RIGHT OF SELF PRESERVATION 

S o v e r e i g n t y  is s u m m a r i z e d  a s  a s t a t e ' s  i n h e r e n t  r i g h t  to a s s u m e  a n d  e x e r c i s e  e x c l u s i v e  

j u r i s d i c t i o n  w i t h i n  i t s  own t e r r i t o r y .  I t  is s u s c e p t i b l e  to  no l i m i t a t i o n  n o t  i m p o s e d  b y  

i t s e l f .  8 Th i s  c o n c e p t  is t h e  r e s u l t  o f  e x t e n s i o n  to  t h e  s t a t e  of  t h e  i n d i v i d u a l ' s  n a t u r a l  

r i g h t  to  s e l f - p r e s e r v a t i o n .  I ndeed ,  s e l f - p r e s e r v a t i o n  is  c o n s i d e r e d  t h e  f i r s t  l aw o f  s t a t e s  

and  is t h e  b a s i s  fo r  al l  c o n c e p t s  o f  n a t i o n a l  s e c u r i t y  i n t e r e s t s .  The  wor ld  c o m m u n i t y  h a s  

n e v e r  c h a l l e n g e d  t h e  p r e c e p t  t h a t  no s t a t e  h a s  t h e  r i g h t  to  d i c t a t e  to  a n o t h e r  w h a t  i t s  

m e a n s  of  n a t i o n a l  s e c u r i t y  s h a l l  be.  

But ,  t h e  d r i v e  fo r  s o v e r e i g n t y  is t h e  major  s t u m b l i n g  b l o c k  in  t h e  d e v e l o p m e n t  of  

e f f e c t i v e  i n t e r n a t i o n a l  law.  R e a c h i n g  a g r e e m e n t s  t h a t  a r e  p e r c e i v e d  a s  e q u a l l y  

7 Dav i s  2 2 3 - 2 2 4 .  

8 D a v i s  3 5 - 3 6 .  



TREATY 

The last source of international law is treaties, which are usually signed to explicitly 

apply a natural law or custom by: 7 

a. defining or modifYing mutual duties and obligations, 

b. securing observance of generally accepted rules, 

c. securing abandonment of unjust or oppressive practices, 

d. obtaining general acceptance of improved methods of action or desirable reforms. 

Because of their functionary nature, treaties can be legally abandoned for a number of 

reasons such as inability to perform, disappearance of an underlying circumstance, or 

another party refuses to abide. Likewise, treaties can be ended by a stated period of 

performance, stated options for withdrawal, completion of performance, or by mutual 

consent of the parties. Treaty violations tend to occur for the same reason as violations 

of natural rights and customs - a clash with the concept of sovereignty. 

THE RIGHT OF SELF PRESERVATION 

Sovereignty is summarized as a state's inherent right to assume and exercise exclusive 

jurisdiction within its own territory. It is susceptible to no limitation not imposed by 

itself, s This concept is the result of extension to the state of the individual's natural 

right to self-preservation. Indeed, self-preservation is considered the first law of states 

and is the basis for all concepts of national security interests. The world community has 

never challenged the precept that no state has the right to dictate to another what its 

means of national security shall be. 

But, the drive for sovereignty is the major stumbling block in the development of 

effective international law. Reaching agreements that are perceived as equally 

7 D a v i s  2 2 3 - 2 2 4 .  

e D a v i s  3 5 - 3 6 .  
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a d v a n t a g e o u s  to  t h e  s e l f - p r e s e r v a t i o n  of  al l  p a r t i e s  is d i f f i c u l t .  S u c c e s s e s ,  s u c h  as  t h e  

Hague  and  G e n e v a  C o n v e n t i o n s ,  a re  c h i e f l y  due  to  t h e i r  r e c i p r o c a l  n a t u r e ,  b e c a u s e  a l l  

p a r t i e s  r e c o g n i z e  t h a t  v i o l a t i o n s  wil l  on ly  r e s u l t  in r e p r i s a l s  of, a t  l e a s t ,  t h e  s ame  n a t u r e  

and  e x t e n t .  The  l e s s o n  of  s o v e r e i g n t y  is t h a t  s u c c e s s f u l  i n t e r n a t i o n a l  law i n c r e a s e s  

wor ld  s e c u r i t y  t h r o u g h  i t s  o b s e r v a t i o n  and  i n v i t e s  d i s a s t e r  i f  i g n o r e d .  

T H E  R O O T S  OF S P A C E  L A W  

Given  t h e  n a t u r e  and  s o u r c e s  of  i n t e r n a t i o n a l  law,  and  t h e  i m p o r t a n c e  of  s o v e r e i g n t y ,  

l e t  us  t u r n  to t h e  c o n c e p t s  u n d e r l y i n g  all  c u r r e n t  s p a c e  law. In f a c t ,  s p a c e  law h a s  i t s  

r o o t s  in t h e  l aws  of  t h e  s e a  and air ,  and  is s t r o n g l y  i n f l u e n c e d  b y  b o t h  n a t u r a l  law and  

cus tom.  U n f o r t u n a t e l y ,  t h e  r o o t s  a re  sha l l ow .  

LAW OF THE SEA 

The mos t  i n f l u e n t i a l  and  l o n g e s t  o b s e r v e d  c u s t o m  is t h a t  o f  f r e e  p a s s a g e ,  d e r i v e d  from 

t h e  Law of t h e  Sea  c o n c e p t  of  t h e  n e u t r a l i t y  of  t h e  "high s e a s " .  But  e v e n  t h e  "high s e a s "  

c o n c e p t  is a r e c e n t  d e v e l o p m e n t .  It  w a s n ' t  f u l l y  a c c e p t e d  u n t i l  t h e  19 th  c e n t u r y ,  when  

t h e  n e e d  for  i n t e r n a t i o n a l  w a t e r s  for  commerce  was  p r e s s e d  and  c la ims  of  s o v e r e i g n  o c e a n  

a r e a s  we re  p r o v e n  ho l low b e c a u s e  of  t h e  i n a b i l i t y  of  s t a t e s  to  impose  c o n t r o l )  Howeve r ,  

n a t i o n a l  s e c u r i t y  d i c t a t e d  t h a t  a t  l e a s t  c o a s t a l  w a t e r s  wou ld  r e m a i n  s o v e r e i g n  to  p r o t e c t  

a g a i n s t  n a v a l  a r t i l l e r y ,  and t h e  w i d t h  of  s o v e r e i g n  c o a s t a l  s t r i p s  r e m a i n e d ,  u n t i l  t h e  

m i d - 2 0 t h  c e n t u r y ,  c l o s e l y  t i e d  to  t h e  r a n g e  of  n a v a l  a n d  c o a s t a l  a r t i l l e r y .  

Br ie r ly ,  J a m e s  L., The  Law of  N a t i o n s ,  6 t h  ed. (New York: Oxfo rd  U n i v e r s i t y  P res s ,  
1963)  3 0 4 - 3 0 6 .  

7 



LAW OF THE AIR 

In the late 19th century, the rapid development of wireless communication and aerial 

navigation established an urgent need for a body of law governing the air. Two opposing 

camps, one for total freedom and the other for total sovereignty, were quickly 

established. 

The "total freedom" advocates' best argument was that the air should be free and at 

the disposition of all states with the caveat that each state could take actions necessary 

for national security. This caveat translated to acceptance of air traffic control to the 

altitude feasible with the technology of the day. Difficulties determining that altitude 

made this approach unworkable. ~ o 

The "sovereignty" camp argued two slightly different approaches. One approach was 

similar to the Law of the Sea, with a low altitude full-sovereignty zone analogous to 

territorial waters superimposed over high altitude free airspace. The other approach was 

full and unlimited sovereignty at all altitudes.~ 

Disregarding any measures of ability to control airspace, the full sovereignty 

arguments won the day and the Law of the Air forever diverged from the "high seas" 

concept underpinning modern Law of the Sea. The final argument was that since an 

aircraft at any height could strike the state below, full sovereignty of airspace was an 

obvious expansion of customary law based on states' natural right to self- 

preservation.1 s This approach was formalized In 1944 at the Convention of International 

Civil Aviation held in Chicago. 13 

I o Zollman, Carl, Law of the Air (Milwaukee: Bruce Publishing Company, 1911) 2. 

I Zol lman 2 - 3 .  

2 Zol lman 3 - 5 .  

I s U.S. D e p a r t m e n t  of  S t a t e ,  P r o c e e d i n g s  o f  t h e  I n t e r n a t i o n a l  Civ i l  A v i a t i o n  
C o n f e r e n c e ,  Chicago ,  I l l ino is ,  Nov 1 - D e c  7, 1944,  vol .  1 ( W a s h i n g t o n  DC: US 
G o v e r n m e n t  P r i n t i n g  Off ice ,  1948)  6 1 9 - 6 2 1 .  
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LAW OF THE AIR 

In the late 19th century, the rapid development of wireless communication and aerial 

navigation established an urgent need for a body of law governing the air. Two opposing 

camps, one for total freedom and the other for total sovereignty, were quickly 

established. 

The "total freedom" advocates' best argument was that the air should be free and at 

the disposition of all states with the caveat that each state could take actions necessary 

for national security. This caveat translated to acceptance of air traffic control to the 

altitude feasible with the technology of the day. Difficulties determining that altitude 

made this approach unworkable. I o 

The "sovereignty" camp argued two slightly different approaches. One approach was 

similar to the Law of the Sea, with a low altitude full-soverelgnty zone analogous to 

territorial waters superimposed over high altitude free airspace. The other approach was 

full and unlimited sovereignty at all altitudes. 11 

Disregarding any measures of ability to control airspace, the full sovereignty 

arguments won the day and the Law of the Air forever diverged from the "high seas" 

concept underpinning modern Law of the Sea. The final argument was that since an 

aircraft at any height could strlke the state below, full sovereignty of airspace was an 

obvious expansion of customary law based on states' natural right to self- 

preservation.~ z This approach was formalized in 1944 at the Convention oflnternational 

Civil Aviation held in Chicago. 13 

1 o Zollman, Carl, Law of  the  Air (Milwaukee:  Bruce Pub l i sh ing  Company,  1911) 2. 

11 Zollman 2 - 3 .  
Q 

1~ Zollman 3 - 5 .  

13 U.S. Depa r tmen t  of S ta te ,  P roceed ings  of  the  I n t e r n a t i o n a l  Civil A v i a t i o n  
Conference ,  Chicago, I l l inois,  Nov 1-Dec  7, 1944, vol.  1 (Washington DC: US 
Government  Pr in t ing  Office,  1948) 6 1 9 - 6 2 1 .  
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C U R R E N T  S T A T U S  

PRINCIPLES REVISITED 

The  d i s c u s s e d  d e v e l o p m e n t s  in i n t e r n a t i o n a l  law can  be  s u m m a r i z e d  in s e v e r a l  v e r y  

i m p o r t a n t  o b s e r v a t i o n s .  F i r s t ,  i n t e r n a t i o n a l  law is  b a s e d  on t h e  n a t u r e  o f  man as  

e x t e n d e d  to  s t a t e s .  Second ,  t h e  m o s t  i m p o r t a n t  n a t u r a l  r i g h t  o f  a s o v e r e i g n  s t a t e  is s e l f -  

p r e s e r v a t i o n .  Thi rd ,  s u c c e s s f u l  i n t e r n a t i o n a l  law e n h a n c e s  wor ld  s e c u r i t y  w i t h o u t  

e r e c t i n g  b a r r i e r s  to  p e a c e f u l  p r o g r e s s  ( r e f l e c t i n g  i t s  r i s e  f rom t h e  n e e d  to  e a s e  and  

p r o t e c t  commerce  and  t r a d e ) .  F o u r t h ,  c o m p l i a n c e  wi th  mode rn  t r e a t i e s  is mos t  l i k e l y  

when  v i o l a t i o n  will  r e s u l t  in r e c i p r o c a l  a c t s  o f  a t  l e a s t  e q u a l  n a t u r e  a n d  e x t e n t .  Las t ,  

t e c h n o l o g i c a l  m o m e n t u m  has  c r e a t e d  a new m e c h a n i s m  fo r  e s t a b l i s h i n g  c u s t o m  - 

p r e c e d e n c e ,  f o l l owed  by  imp l i c i t  a c c e p t a n c e  b y  t h e  wor ld  c o m m u n i t y ,  f o l l owed  by  

e x p l o i t a t i o n  by  t h o s e  s t a t e s  c a p a b l e  of  t h e  t e c h n o l o g y .  Th i s  is t h e  c r e a t i o n  of  " i n s t a n t  

cus tom"  t h r o u g h  u n o p p o s e d  ac t i on .  

Given  t h e  a b o v e ,  how fa r  ha s  Space  Law p r o g r e s s e d ?  Not v e r y .  I t  is o b v i o u s  t h a t  t h e  

e x p l o r a t i o n  and  e x p l o i t a t i o n  of  s p a c e  will  o n l y  grow in i n t e n s i t y  and  scope ,  and  t h a t  t he  

r e l a t i o n s h i p  of  s p a c e  to m a n k i n d  will  be  i n c r e a s i n g l y  s i g n i f i c a n t .  I t  is  e q u a l l y  o b v i o u s  

t h a t  l a w s  to r e g u l a t e  t h e  two  o t h e r  n a t u r a l  doma ins ,  a i r  and  sea ,  c a n n o t  be  e x t e n d e d  to 

s p a c e  b e c a u s e  of  p h y s i c a l  r e a l i t i e s .  O r b i t a l  m e c h a n i c s  m a k e  o b s e r v a n c e  of  s o v e r e i g n  

a r e a s  l i n k e d  to g e o g r a p h i c  b o u n d a r i e s ,  as  in t h e  Law of  t h e  Air, i m p o s s i b l e .  L i k e w i s e ,  t h e  

c o n c e p t  of  t he  "high s e a s "  ho lds  l i t t l e  m e a n i n g  b e c a u s e  s p a c e  o b j e c t s ,  a t  l e a s t  in e a r t h  

o r b i t ,  can  i m m e d i a t e l y  and  d i r e c t l y  i n t e r a c t  w i t h  n a t i o n s  be low them.  

DILEMMAS 

For  s p a c e  in g e n e r a l ,  t h e  v e r y  p h y s i c s  of  o p e r a t i o n s  p r o d u c e s  a s t r o n g  n a t u r a l  t e n s i o n  

b e t w e e n  m a i n t e n a n c e  of  s e c u r i t y  fo r  s e l f - p r e s e r v a t i o n  and  f r e e d o m  of  u s e  fo r  p e a c e f u l  



progress. Nowhere can a single state tilt the balance between use and security in its 

favor without affecting other states. Thus, by definition, space issues are universal. 

However, technologically advanced states have been extremely reluctant to hinder their 

ability to create "instant custom" by entering into formal agreements. The argument is 

that there is not sufficient information available to determine the exact ramifications 

of any commitment, and, therefore, any regulation or ordering of space activity would be 

premature3 4 Additionally, many less advanced states tend to believe that international 

agreements discourage their peaceful progress by hindering their chances to apply or 

oppose previously established "instant customs" through their own technological 

efforts. 15 But some headway has been made, and the current space treaties and 

international attitudes toward space exploration can inform us on the future 

possibilities. 

The applicability of international law, that is, the concept that a legal regime in space 

is appropriate, is no longer challenged by any state in good standing with the world 

community. But questions abound pertaining to its mechanism. Who will shape it? Who 

will be bound by it? Who will administer it? So far, two approaches to define a legal 

regime by treaty have been successful - agreements worked out through, and 

administered by, supra-national organizations such as the United Nations, and 

agreements negotiated by individual states. 

UNITED NATIONS CONTRIBUTIONS 

The United Nations has been the principal location for formal public international 

14 Crane, Robert D., Soviet Attitude Toward International Space Law (Durham: Duke 
University, World Rule of Law Center, 1962). 

I ~ Anand ,  Ram P r a k a s h ,  Or igin  and  D e v e l o p m e n t  of  t h e  Law o f  t h e  Sea  (Bos ton :  
M a r t i n u s  N i jho f f  P u b l i s h e r s ,  1983)  1 3 5 - 1 3 6 .  
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progress .  Nowhere can a s ingle  s t a t e  t i l t  t he  b a l a n c e  b e t w e e n  use  and s e c u r i t y  in i ts  

f a v o r  w i t h o u t  a f f e c t i n g  o t h e r  s t a t e s .  Thus,  by  de f in i t ion ,  space  i s s u e s  are  u n i v e r s a l .  

However ,  t e c h n o l o g i c a l l y  a d v a n c e d  s t a t e s  h a v e  been  e x t r e m e l y  r e l u c t a n t  to h inder  t h e i r  

ab i l i t y  to c r e a t e  " i n s t a n t  cus tom" by  e n t e r i n g  in to  formal  ag r eemen t s .  The  a rgumen t  is 

t h a t  t he r e  is no t  s u f f i c i e n t  in fo rmat ion  a v a i l a b l e  to de te rmine  the  e x a c t  r ami f i ca t i ons  

of any  commitment ,  and,  t h e r e f o r e ,  any  r e g u l a t i o n  or order ing  of  s p a c e  a c t i v i t y  would be 

p rema tu re . l  4 Add i t iona l ly ,  many less  a d v a n c e d  s t a t e s  t end  to b e l i e v e  t h a t  i n t e r n a t i o n a l  

a g r e e m e n t s  d i scourage  t h e i r  peace fu l  p rogress  by  h inder ing  t h e i r  c h a n c e s  to  app ly  or 

oppose  p r e v i o u s l y  e s t a b l i s h e d  " i n s t a n t  cus toms"  th rough  t h e i r  own t echno log i ca l  

e f fo r t s .  15 But some h e a d w a y  has  been  made, and the  c u r r e n t  s p a c e  t r e a t i e s  and 

i n t e r n a t i o n a l  a t t i t u d e s  toward  space  exp lo r a t i on  can inform us on t he  f u t u r e  

poss ib i l i t i e s .  

The a p p l i c a b i l i t y  of i n t e r n a t i o n a l  law, t h a t  is, the  concep t  t h a t  a legal  regime in space  

is app rop r i a t e ,  is no longer  cha l l enged  by any  s t a t e  in good s t a n d i n g  wi th  t he  world 

community.  But q u e s t i o n s  abound  p e r t a i n i n g  to i t s  mechanism.  Who will s h a p e  it? Who 

will be bound by it? Who will admin i s t e r  i t? So far,  two a p p r o a c h e s  to de f ine  a legal 

regime by t r e a t y  h a v e  been  s u c c e s s f u l  - a g r e e m e n t s  worked ou t  t h rough ,  and 

admin i s t e r ed  by, s u p r a - n a t i o n a l  o r g a n i z a t i o n s  such as the  Uni ted  Na t ions ,  and 

ag reemen t s  n e g o t i a t e d  by i nd iv idua l  s t a t e s .  

UNITED NATIONS CONTRIBUTIONS 

The United Nations has been the principal location for formal public international 

14 Crane,  Rober t  D., Sov ie t  A t t i t u d e  Toward I n t e r n a t i o n a l  Space Law (Durham: Duke 
Un ive r s i t y ,  World Rule of  Law Center ,  1962). 

* ~ Anand,  Ram Prakash ,  Origin and Deve lopment  of the  Law of  the  Sea (Boston:  
Mart inus  N~jhoff Pub l i she r s ,  1983) 135 -136 .  
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e f fo r t s  to deve lop  a law of ou te r  space .  S ta r t ing  in 1958, ~6 the  General  Assembly has  

pas sed  a number  of r e s o l u t i o n s  e s t a b l i s h i n g  bas ic  concep t s  for a space  law regime. These  

concep t s  include:  t h a t  i n t e r n a t i o n a l  law, inc luding  the  UN Char te r ,  is app l i cab le  to o u t e r  

space  and c e l e s t i a l  bodies;  t h a t  ou te r  space  and c e l e s t i a l  bodies  are  f ree  for exp lo ra t ion  

and f ree  from n a t i o n a l  appropr i a t ion ;  t h a t  p r inc ip les  such  as s t a t e  and co rpo ra t e  

r e s p o n s i b i l i t y ,  ownersh ip ,  and control  be appl ied  to the  o p e r a t i o n  of  space  veh ic les ;  and 

t h a t  arms cont ro l  p r inc ip les  are  app l i cab le  to space.  17 

In 1967 many of t h e s e  concep t s  were i n c o r p o r a t e d  in wha t  is the  bas ic  document  of  

c u r r e n t  space  law: the  T r e a t y  on Pr inc ip les  Governing the  A c t i v i t i e s  of S t a t e s  in the  

Exp lo ra t ion  and Use of Outer  Space. (A summary of the  17 a r t i c l e s  is a t  a t t a c h m e n t  1.) 

Suppor t ing  t r e a t i e s  in 1968, 1973 and 1976 e s t a b l i s h e d  p r inc ip les  of a s t r o n a u t  and space  

ob jec t  control ,  l i ab i l i t y  and compensa t ion  for  damage caused  by space  ob jec t s ,  and the  

r e g i s t r a t i o n  of all space  objec ts  with the  UN. 

Aside from r e s o l u t i o n s  and t r e a t y  work, the  UN is h e a v i l y  i n v o l v e d  in spec i f ic  a c t i v i t y  

r e g u l a t i o n  th rough  spec ia l i zed  agenc ies .  For example ,  the  I n t e r n a t i o n a l  

Te lecommunica t ions  Union (ITU) r e g u l a t e s  the  use  of communica t ions  f r equenc i e s ,  the  

spac ing  of communica t ions  s a t e l l i t e s  in orbi t ,  and the  use  of the  l imited s a t e l l i t e  

l oca t ions  in the  e q u a t o r i a l  g e o s y n c h r o n o u s  orbi t .  

16 United Nat ions ,  General  Assembly ,  Reso lu t ion  1848 (XIII), Ques t ion  of  the  
Peace fu l  Use of  Outer  Space,  Dec 18, 1958. Rpt in J a s e n t u l i y a n a ,  N., and Lee, Roy S.K., 
Manual on Space Law (Dobbs Ferry:  Oceana  Pub l i ca t ions ,  Inc., 1981) 492. 

,7 These  concep t s  a p p e a r  in a number  of  U.N. r e s o l u t i o n s .  Most a p p l i c a b l e  are  
Genera l  Assembly  Reso lu t ion  1721 (XVI), I n t e r n a t i o n a l  Coopera t ion  in the  P e a c e f u l  
Use of Outer  Space,  Dec 20, 1961, Genera l  Assembly  Reso lu t ion  1962 ~XVIIII, 
Dec la ra t ion  of  Legal Pr inc ip les  GoverninK A c t i v i t i e s  of S t a t e s  in the  E x p l o r a t i o n  and 
Use of  Outer  Space,  Dec 13, 1963, and General  Assembly  Reso lu t ion  1884 IXVIII), 
Ques t ion  of General  and Complete Disarmament ,  Oct 17, 1963. Pub l i shed  in 
J a s e n t u l i y a n a  & Lee 4 9 3 - 4 9 6 .  
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NATION TO NATION 

As for a g r e e m e n t s  by i nd iv idua l  s t a t e s ,  the  most  s i g n i f i c a n t  t h o s e  conc luded  be tween  

the  two major space  powers:  t h e  Uni ted S t a t e s  and  the  Sovie t  Union. The 1963 Limited 

Tes t  Ban T r e a t y ,  the  A n t i - B a l l i s t i c  Missile T r e a t y  of 1972, and  t h e  A g r e e m e n t  o n  

Measures  to Reduce the  Risk of Ou tb reak  of Nuclear  War al l  e s t a b l i s h  space  exp lo i t a t i o n  

p a r a m e t e r s  for e n h a n c e d  mutua l  s e c u r i t y .  

THE RISE OF CONSORTIUMS 

In add i t ion  to formal t r e a t i e s ,  i n t e r n a t i o n a l  coope ra t i on  in space  is a lso being 

i n c r e a s e d  by the  d e v e l o p m e n t  of consor t iums  to sha re  t he  t r e m e n d o u s  expense ,  t e c h n i c a l  

expe r t i s e ,  and ope ra t i ona l  i n f r a s t r u c t u r e  r equ i r ed  by t o d a y ' s  complex space  opera t ions .  

Two types  of consor t ium have  become prominent ,  the  g o v e r n m e n t  con t ro l l ed  m u l t i -  

s t a t e ,  and the  commercial  m u l t i - n a t i o n a l .  

M u l t i - s t a t e  consor t iums  h a v e  ex i s t ed  s ince  the  fo rmat ion  of  t he  E u r o p e a n  Space 

Resea rch  Organ iza t ion  (ESRO) in 1964. Today,  ESRO's successor ,  the  Eu ropean  Space 

Agency,  the  I n t e r n a t i o n a l  Te lecommunica t ions  Sa te l l i t e  Organ iza t ion  ( In t e l s a t ) ,  and the  

I n t e r n a t i o n a l  Maritime Sa te l l i t e  Organ iza t ion  ( Inmarsa t )  a re  only  a few of many 

i n t e r n a t i o n a l  c o o p e r a t i v e s  t h a t  provide  members  with s e r v i c e s  and  commercial  

o p p o r t u n i t i e s  t h e y  could not  o the rwi se  afford.  Besides formal o rgan iza t ions ,  coopera t ion  

among s t a t e s  on i nd iv idua l  f l igh t s  has  become the  norm for many  t y p e s  of  space  

opera t ions .  The Sovie t  Union's  In te rcosmos  s p a c e c r a f t  and most  U.S. Space S h u t t l e  f l igh t s  

a re  two obvious examples  of th i s  t r e n d  to s h a r e  capab i l i t i e s  among na t ions .  

The fo rmat ion  of commercial  m u l t i - n a t i o n a l  t eams  to manage  the  f i nance ,  r e s e a r c h ,  

f a b r i c a t i o n  and ope ra t ion  of t o d a y ' s  commercial  space  v e n t u r e s  has  exploded.  It  would 

not  be u n u s u a l  to read  t h a t  a J a p a n e s e  s a t e l l i t e ,  bu i l t  by an Amer ican  firm, wi th  major 

components  from Germany and I ta ly ,  has  been l a u n c h e d  out  of  t h e  ESRO l aunch  f ac i l i t y  
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NATION TO NATION 

As for agreements by individual states, the most significant those concluded between 

the two major space powers: the United States and the Soviet Union. The 1968 Limited 

Test Ban Treaty, the Anti-Ballistic Missile Treaty of 1972, and the Agreement on 

Measures to Reduce the Risk of Outbreak of Nuclear War all establish space exploitation 

parameters for enhanced mutual security. 

THE RISE OF CONSORTIUMS 

In addition to formal treaties, international cooperation in space is also being 

increased by the development of consortiums to share the tremendous expense, technical 

expertise, and operational infrastructure required by today's complex space operations. 

Two types of consortium have become prominent, the government controlled multi- 

state, and the commercial multi-national. 

Multi-state consortiums have existed since the formation of the European Space 

Research Organization (ESRO) in 1964. Today, ESRO's successor, the European Space 

Agency, the International Telecommunications Satellite Organization (Intelsat), and the 

I n t e r n a t i o n a l  Maritime Sa t e l l i t e  Organ iza t ion  ( Inmarsa t )  are  only  a few of  many 

i n t e r n a t i o n a l  c o o p e r a t i v e s  t h a t  p rov ide  members  wi th  s e r v i c e s  and commercial  

o p p o r t u n i t i e s  t h e y  could not  o t h e r w i s e  a f ford .  Bes ides  formal o rgan i za t i ons ,  c o o p e r a t i o n  

among s t a t e s  on i n d i v i d u a l  f l igh t s  has  become the  norm for many  t y p e s  of  space  

o p e r a t i o n s .  The Sov ie t  Union 's  In te rcosmos  s p a c e c r a f t  and most  U.S. Space  S h u t t l e  f l igh t s  

are two o b v i o u s  examples  of th i s  t r e n d  to sha re  c a p a b i l i t i e s  among n a t i o n s .  

The fo rmat ion  of  commercial  m u l t i - n a t i o n a l  t eams  to manage  the  f i nance ,  r e s e a r c h ,  

f a b r i c a t i o n  and o p e r a t i o n  of  t o d a y ' s  commercial  space  v e n t u r e s  has  exp loded .  It  would 

not  be u n u s u a l  to r ead  t h a t  a J a p a n e s e  s a t e l l i t e ,  bu i l t  by  an American firm, wi th  major 

components  from Germany and I ta ly ,  has  been  l aunched  ou t  of the  ESRO l aunch  f a c i l i t y  

12 



a t  Kourou  by  t h e  F r e n c h ,  w i th  i n s u r a n c e  c o v e r a g e  p r o v i d e  by  L l o y d s  of  London .  C l e a r l y  

t h e  commerc ia l  e n v i r o n m e n t  is one  of  c o o p e r a t i v e  e x p l o i t a t i o n .  

T H E  I N T E R N A T I O N A L  E N V I R O N M E N T  

The c u r r e n t  e n v i r o n m e n t  is t h e  p r i m o r d i a l  s o u p  from which  t h e  f u t u r e  e v o l v e s .  The  

f i na l  i n s i g h t  n e e d e d  to  p r o p o s e  p o s s i b l e  f u t u r e  c o u r s e s  comes  from t h e  a t t i t u d e s  t h a t  

s t a t e s  now h a v e  of  t h e  r e l a t i o n  of  s p a c e  o p e r a t i o n s  to t h e  n a t u r a l  r i g h t s  and  c u s t o m s  

t h a t  form t h e  b a s i s  for  i n t e r n a t i o n a l  law.  

The  s h o c k  of  t h e  1957 l a u n c h  of  S p u t n i k  I p r o d u c e d  an o u t p o u r i n g  of  o f f i c i a l  op in ions  

on t h e  p r o p e r  u se  of  s p a c e .  

T H E  U S  A P P R O A C H  - P E A C E  A N D  SECURITY 

From t h e  dawn  of t h e  s p a c e  age  to t h e  p r e s e n t  t ime,  U.S. a t t i t u d e s  t o w a r d  s p a c e  

e x p l o r a t i o n  h a v e  b e e n  s imple  and  c o n s i s t e n t .  As e s p o u s e d  b y  t h e U . S .  C o n g r e s s i n  1958, 

"i t  is t he  p o l i c y  of  t he  Uni ted  S t a t e s  t h a t  a c t i v i t i e s  in s p a c e  s h o u l d  be  d e v o t e d  to 

p e a c e f u l  p u r p o s e s  for  t h e  b e n e f i t  of  al l  m a n k i n d . " '  8 In a g r e e m e n t  wi th  t h e  n a t u r a l  r igh t  

o f  s e l f - p r e s e r v a t i o n ,  t h e  t e rm " p e a c e f u l  p u r p o s e s "  in t h e  A m e r i c a n  l e x i c o n  h a s  a l w a y s  

i n c l u d e d  m i l i t a r y  m e a s u r e s  r e q u i r e d  to e n s u r e  t h e  s e c u r i t y  of  t h e  n a t i o n  and i t s  

e n d e a v o r s .  Such  m e a s u r e s  h a v e  v a r i o u s l y  b e e n  d e s c r i b e d  as  " s e l f  d e f e n s e " , 1 9  m i l i t a r y  

a c t i o n s  t h a t  a r e  " n o n - a g g r e s s i v e "  2 o o r m i s s i o n s  s u c h  as  s u r v e i l l a n c e  and  r e c o n n a i s s a n c e  

Is U.S. C o n g r e s s ,  Pub l i c  Law 8 5 - 5 6 8 ,  N a t i o n a l  Air  and  S p a c e  Act  ( W a s h i n g t o n  DC: 
n.p. ,  1958) S e c t i o n  102(a) .  

,9 A m e r i c a n  Bar A s s o c i a t i o n ,  Commi t t ee  o f  t h e  Law of  O u t e r  Space ,  A n n u a l  Repor t  
of  t h e  A m e r i c a n  Bar A s s o c i a t i o n ,  vol .  84 (Miami Beach:  n .p . ,  1959)  176. 

2e U n i t e d  N a t i o n s ,  F i r s t  Commi t t ee ,  A d d r e s s  b y  U.S. S e n a t o r  A l b e r t  Gore,  Dec 3, 
1962 (New York: Un i t ed  N a t i o n s ,  1962) .  
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that contribute to an "open world". 21 

Regardless of specific definition, U.S. space policy rests on the two basic international 

law concepts of the natural right of self-preservation and the rejection of barriers to 
. ~i 

peaceful progress. The latest U.S. National Space Policy reiterates this in its first 

"principle" for space activity conduct: "The United States is committed to the exploration 

and use of outer space by all nations for peaceful purposes and for the benefit of all 

mankind. 'Peaceful purposes' allow for activities in pursuit of nationalsecurlty goals. "22 

/ 

THE RUSSIAN APPROACH - POLITICS AND SECURITY 

The attitudes of the other major space power, the Soviet Union, have been much more 

difficult to discern. From the Bolshevik Revolution until about 1930, the Soviets rejected 

all international law as inhibiting social progress. 23 

In 1935 the Soviet Union began an evolution of thought that led to a concept of 

Socialist International Law based on "peaceful coexistence". It was to be a transitional 

institution to replace international law until the triumph of world communism eliminated 

the need for an international regime. 24 Of course, "peaceful coexistence" is now 

understood to be the intense but non-violent struggle by communism to gain advantage 

over capitalism. Historically then, the Soviet view of international law is fundamentally 

different from the Western view. For Moscow, it is a political tool rather than the 

embodiment of natural laws and customs. 

21 The David Davies Memorial Institute of International Studies, Draft Code of 
Rules on the Exploration and Uses of Outer Space (London: Thorney House, n.d.). 

22 White House, Office of the Press Secretary, United States National Space Policy, 
Nov 2, 1989 (Washington DC: n.p., 1989) 1. 

23 Levln, D.B., "The Main Trends of Contemporary Bourgeois Science of 
International Law," Sovetskii Ezhe~odnik (1959). 

24 Tunkin, Grigorii I., Theory of International Law (Cambridge: Harvard University 
Press, 1974) 431-447. 

14 



that contribute to an "open world". 21 

Regardless of specific definition, U.S. space policy rests on the two basic international 

law concepts of the natural right of self-preservatlon and the rejection of barriers to 

peaceful progress. The latest U.S. National Space Policy reiterates thls in its flrst 

"principle" for space activity conduct: "The United States is committed to the exploration 

and use of outer space by all nations for peaceful purposes and for the beneflt of all 

mankind. 'Peaceful purposes' allow for activities In pursuit of natlonal security goals. "az 

/ 

THE RUSSIAN APPROACH - POLITICS AND SECURITY 

The attitudes of the other major space power, the Soviet Union, have been much more 

difficult to discern. From the Bolshevik Revolution until about 1930, the Soviets rejected 

all international law as inhibiting social progress. 23 

In 1935 the Soviet Union began an evolution of thought that led to a concept of 

Socialist International Law based on "peaceful coexistence". It was to be a transitional 

institution to replace international law until the triumph of world communism eliminated 

the need for an international regime. 24 Of course, "peaceful coexistence" is now 

understood to be the intense but non-violent struggle by communism to gain advantage 

over capitalism. Historically then, the Soviet view of international law is fundamentally 

different from the Western view. For Moscow, It is a political tool rather than the 

embodiment of natural laws and customs. 

21 The David Davies Memorial Institute of International Studies, Draft Code of 
Rules on the Exploration and Uses of Outer Space (London: Thorney House, n.d.). 

2 s White House, Office of the Press Secretary, United States Natlon~l Space Policy. 
Nov 2, 1989 (Washington DC: n.p., 1989) I. 
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CONVERGENCE OF ATTITUDES? 

However ,  t h e r e  a re  two r a y s  of hope.  F i r s t ,  t h e  c o n c e p t  of  s o v e r e i g n t y  p r o v i d e s  common 

g round .  Desp i t e  t h e  i d e o l o g i c a l  goal  of  a s t a t e l e s s  s o c i e t y ,  t h e  S o v i e t  Union has  p u s h e d  

h a r d  to e s t a b l i s h  a c e n t r a l i z e d  s t a t e  w i th  r e c o g n i z e d  f r o n t i e r s  and  an  a d m i n i s t r a t i v e  

s y s t e m  b a s e d  on t e r r i t o r i a l  con t ro l .  25 The  l a n g u a g e  of  s e l f - p r e s e r v a t i o n  is t h u s  wel l  

u n d e r s t o o d .  

Second,  S o v i e t  P r e s i d e n t  G o r b a c h e v  may  be in t h e  p roces s  of  r e o r i e n t i n g  t h e  R u s s i a n  

v iew of  t he  wor ld  c o m m u n i t y  and  t h e  p u r p o s e  of  i n t e r n a t i o n a l  law. In 1986 he b e g a n a  

major  ideo log ica l  b a t t l e  o v e r  t he  Sov i e t  role  on t h e  wor ld ' s  s t a g e .  Beg inn ing  wi th  Len in ' s  

c o n c e p t  of  p r i o r i t y  of soc ia l  d e v e l o p m e n t  ove r  al l  h u m a n  v a l u e s ,  he w e n t  on to s a y  t h a t  

in t he  n u c l e a r  world,  t h e  " a l l - h u m a n  v a l u e  of  peace"  p e r h a p s  t a k e s  p r i o r i t y  over  al l  

o t h e r s  to  which  d i f f e r e n t  people  are  a t t a c h e d .  The s u g g e s t i o n  t h a t  h u m a n  v a l u e s  t a k e  

p r i o r i t y  is c lo se ly  l i nked  to a n o t h e r  Gorbachev  a r g u m e n t  t h a t  t h e  world is i n c r e a s i n g l y  

i n t e r d e p e n d e n t .  In his  v iew of an i n t e r d e p e n d e n t  world,  i t  is c o o p e r a t i o n  in d e f e n s e  of  

u n i v e r s a l  v a l u e s ,  no t  t h e  c o n f l i c t  b e t w e e n  c a p i t a l i s m  and  soc ia l i sm,  t h a t  is a t  t he  h e a r t  

of i n t e r n a t i o n a l  r e l a t i o n s .  26 If  t h e s e  new S o v i e t  i d e a s  hold ,  b o t h  major  s p a c e  powers  will 

h a v e  c o n v e r g i n g  v i ews  of  t h e  u t i l i t y  and  pu rpose  of i n t e r n a t i o n a l  law. 

AN UPHILL BATTLE 

In a s s e s s i n g  S o v i e t  a t t i t u d e s ,  a b r i e f  look a t  t h e i r  c o n c e p t s  of  a i r  a n d  s p a c e  law is a l so  

u s e f u l .  As could  be g u e s s e d  from t h e  d i s c u s s i o n  of  s o v e r e i g n t y ,  t h e  S o v i e t  Union f u l l y  

2 ~ Grzybowsk i ,  Kaz imierz ,  S o v i e t  Publ ic  I n t e r n a t i o n a l  Law (Durham: Duke 
U n i v e r s i t y  Rule of  Law Press ,  1970). 

26 All a s s e r t i o n s  on P r e s i d e n t  G o r b a c h e v ' s  p h i l o s o p h y  in t h e  p r e c e d i n g  l i ne s  a re  
from: Hol loway,  David ,  " G o r b a c h e v ' s  New T h i n k i n g , "  Fo re ign  A f f a i r s  68 (1989) 7 0 -  
71. 
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e m b r a c e s  t h e  W e s t e r n  c o n c e p t  t h a t  e v e r y  s t a t e  h a s  c o m p l e t e  a n d  e x c l u s i v e  s o v e r e i g n t y  

o v e r  t h e  a i r s p a c e  a b o v e  i t s  t e r r i t o r y .  

As fo r  t h e  e x t e n s i o n  o f  a i r s p a c e  r u l e s  to  o u t e r  s p a c e ,  some  c u r i o u s  t w i s t s  o c c u r r e d  in  

t h e  l a t e  1950s .  Two w e e k s  a f t e r  t h e  l a u n c h  o f  S p u t n i k  1, a l e a d i n g  S o v i e t  j u r i s t  

s u g g e s t e d  t h a t  s o v e r e i g n t y  d id  n o t  e x t e n d  a b o v e  t h e  max imum a s c e n t  c e i l i n g  o f  p r e s e n t -  

d a y  a i r c r a f t ;  t h e  l imi t  o f  e f f e c t i v e  a i r  c o n t r o l .  2 v H o w e v e r ,  t h i s  p o s i t i o n  w a s  a b a n d o n e d  

a f t e r  t h e  l a u n c h  o f  t h e  4 t h  U.S. s a t e l l i t e ,  and  d e c l a r e d  c o m p l e t e l y  u n t e n a b l e  a f t e r  l a u n c h  

o f  t h e  6 t h  U.S. s a t e l l i t e . 2  a A n o t h e r  p o l i c y  d e c l a r e d  i m m e d i a t e l y  f o l l o w i n g  S p u t n i k  1, and 

a b a n d o n e d  w i t h i n  t h r e e  y e a r s ,  was  t h a t  a n y  d e c l a r a t i o n  of  a r i g h t  to  c o n t r o l  s p a c e  o v e r  

a n a t i o n  was  s e n s e l e s s .  2 ~ 

The  a b a n d o n m e n t  of  b o t h  p o l i c i e s  was  p r o b a b l y  r e l a t e d  to  a t h i r d  c o n c e p t  d e v e l o p e d  

in t h e  l a t e  1950s  - t h a t  t h e  S o v i e t  Union h a d  t h e  r i g h t  to  t a k e  m i l i t a r y  a c t i o n  a g a i n s t  

e n c r o a c h m e n t s  to i t s  s o v e r e i g n t y  from o u t e r  s p a c e .  The  r e a s o n i n g  f o l l o w e d  was  t h a t  

o v e r f l i g h t s  b y  U.S. r e c o n n a i s s a n c e  s a t e l l i t e s  v i o l a t e d  s o v e r e i g n t y ,  s u c h  v i o l a t i o n s  w e r e  

a c t s  o f  a g g r e s s i o n ,  t h e r e f o r e  a t t a c k i n g  t h o s e  s a t e l l i t e s  w e r e  l ega l  a c t s  o f  s e l f  d e f e n s e .  3 o 

While g e n e r a l  S o v i e t  a t t i t u d e s  s o u n d  r a t h e r  h o s t i l e ,  t h e  ma in  p o i n t  is  t h a t  t h e  S o v i e t s  

h i s t o r i c a l l y  h a v e  b a s e d  t h e  l e g a l i t y  of  a e r o s p a c e  a c t i v i t i e s  u p o n  p o l i t i c a l  and  i d e o l o g i c a l  

e v a l u a t i o n s .  T h e y  h a v e  c o m p l e t e l y  o p p o s e d  t h e  i d e a  o f  a c o n c e p t u a l  i d e n t i t y  fo r  o u t e r  

z v Zadorozhnyy, G.Y., "The Artificial Satellite and International Law", Sovetskaya 
Rossiya 17 Oct 1957. Rpt. in 87th Congress, Senate Committee on Aeronautical and 
Space Sciences, Legal Problems of Space Exploration. a Symposium (Washington DC: 
U.S. Government Printing Office, 1961) 1047-1049. 

2 e Osnitskaya, G.A., "International Legal Problems of the Conquest of Space", 1969 
Soviet Yearbook of International Law (1960). 

2 s Kovalev, F.N. and Cheprov, I.I., "Artificial Satellites and International Law", 
1958 Soviet Yearbook of International Law (1959). 

3o A reasonable summary of this reasoning can be found in Zhukov, G.P., "Space 
Espionage Plans and International Law", International Affairs Oct 1960 (Moscow). 
Rpt. in 87th Congress, Senate Committee on Aeronautical and Space Sciences, Legal 
Problems of Space Exploration, a Symposium 1095-1101. 
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embraces  t he  Western concep t  t h a t  e v e r y  s t a t e  has  complete  and  exc lu s ive  s o v e r e i g n t y  

over  t he  a i r space  above  i t s  t e r r i t o r y .  

As for  t h e  e x t e n s i o n  of a i r space  ru l e s  to o u t e r  space,  some cu r ious  tw i s t s  occu r red  in 

the  l a t e  1950s. Two weeks  a f t e r  t h e  l a u n c h  of Spu tn ik  1, a l ead ing  Sov ie t  Ju r i s t  

sugges t ed  t h a t  s o v e r e i g n t y  did no t  e x t e n d  above  t h e  maximum a s c e n t  ce i l ing  of  p r e s e n t -  

day  a i r c r a f t ;  t h e  l imit  of  e f f e c t i v e  a i r  control ,  a7 However,  t h i s  pos i t ion  was a b a n d o n e d  

a f t e r  the  l aunch  of t he  4 th  U.S. s a t e l l i t e ,  and dec l a red  comple te ly  u n t e n a b l e  a f t e r  l a u n c h  

of the  6 th  U.S. s a t e U l t e .  2 s A n o t h e r  pol icy dec l a red  immedia te ly  fol lowing Sputn ik  1, and  

abandoned  wi th in  t h r e e  y e a r s ,  was t h a t  a n y  d e c l a r a t i o n  of a r i gh t  to cont ro l  space  ove r  

a na t ion  was s ense l e s s .  29 
? 

The a b a n d o n m e n t  of both  pol icies  was p robably  r e l a t e d  to a t h i rd  concep t  deve loped  

in the  la te  1950s - t h a t  t he  Sovie t  Union had  the  r igh t  to t a k e  m i l i t a r y  ac t ion  a g a i n s t  

e n c r o a c h m e n t s  to i ts  s o v e r e i g n t y  from o u t e r  space.  The r e a s o n i n g  fol lowed was t h a t  

ove r f l i gh t s  by U.S. r e c o n n a i s s a n c e  s a t e l l i t e s  v io l a t ed  s o v e r e i g n t y ,  such  v io l a t i ons  were  

ac t s  of aggress ion ,  t h e r e f o r e  a t t a c k i n g  those  s a t e l l i t e s  were legal  ac t s  of se l f  defense .3  o 

While gene ra l  Sovie t  a t t i t u d e s  sound r a t h e r  hos t i le ,  the  main po in t  is t h a t  the  Sovie ts  

h i s t o r i c a l l y  h a v e  based  the  l ega l i t y  of a e r o s p a c e  a c t i v i t i e s  upon pol i t ica l  and ideologica l  

e v a l u a t i o n s .  They  h a v e  comple te ly  opposed the  idea  of a c o n c e p t u a l  i d e n t i t y  for  o u t e r  

27 Zadorozhnyy ,  G.Y., "The Ar t i f i c i a l  Sa t e l l i t e  and  I n t e r n a t i o n a l  Law", S o v e t s k a y a  
Rossiya 17 Oct 1957. Rpt. in 87th  Congress ,  S e n a t e  Committee on A e r o n a u t i c a l  and  
Space Sciences ,  Legal Problems of  Space Explora t ion ,  a Symposium (Washington DC: 
U.S. Government  P r in t ing  Office, 1961) 1047-1049.  

2e Osn l t skaya ,  G.A., " I n t e r n a t i o n a l  Legal Problems of t h e  Conques t  of  Space",  1959 
Sovie t  Yearbook of  I n t e r n a t i o n a l  Law (1960). 

z9 Kovalev,  F.N. and  Cheprov,  I.I., "Ar t i f i c ia l  Sa t e l l i t e s  and  I n t e r n a t i o n a l  Law", 
1958 Sov ie t  Yearbook of  I n t e r n a t i o n a l  Law (1959). 

30 A r e a s o n a b l e  summary  of th i s  r e a s o n i n g  can be found  in Zhukov,  G.P., "Space 
Espionage Plans  and I n t e r n a t i o n a l  Law", I n t e r n a t i o n a l  Affa i r s  Oct 1960 (Moscow). 
Rpt. in 87th Congress ,  Sena te  Committee on A e r o n a u t i c a l  and Space Sciences,  Legal 
Problems of Space Explora t ion ,  a Symposium 1095-1101.  
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space  t h a t  would  d ivo rce  i t  e n t i r e l y  from t e r r e s t r i a l  p o l i t i c a l  and  m i l i t a r y  r e a l i t i e s .  3, 

T h e r e f o r e ,  i f  P r e s i d e n t  Gorbachev  s u c c e e d s  in a d j u s t i n g  the  bas ic  focus  of Moscow's 

po l i t i c s ,  t h e  S o v i e t  Union ' s  a p p r o a c h  to space  law m u s t  fo l low s u i t .  

SUPPORTING ACTORS 

As fo r  t h e  r e m a i n i n g  Wes te rn  space  p a r t i c i p a n t s ,  and  J a p a n ,  t h e i r  a t t i t u d e s  t e n d  to 

mi r ro r  t h o s e  of t h e  Un i t ed  S t a t e s ,  w i th  p e r h a p s  a more l i b e r a l  a p p r o a c h  to space  

c o m m u n i t y  c o o p e r a t i o n  for  p e a c e f u l  p rog re s s .  

For  t h e  Th i rd  World space  p a r t i c i p a n t s ,  some s l i g h t l y  d i f f e r e n t  c o n s i d e r a t i o n s  app ly .  

While t h e y ,  too,  are  i n t e r e s t e d  in s e c u r i t y ,  i t  is in t e r m s  of  economic  and  soc i a l  s e c u r i t y  

r a t h e r  t h a n  m i l i t a r y .  Access  to space  for  p e a c e f u l  p rog re s s  is t h e  p r i m a r y  i s sue .  While 

mos t  Th i rd  World c o u n t r i e s  a c c e p t  t h e  t e n e t s  of  modern  i n t e r n a t i o n a l  law ( i n c r e a s i n g  

s e c u r i t y  and  s u p p o r t i n g  p e a c e f u l  p r o g r e s s ) ,  mos t  a re  w a r y  of  s i g n i n g  t r e a t i e s ,  or 

a c c e p t i n g  " i n s t a n t  cus tom" ,  b e c a u s e  t h e y  feel  t h e s e  a re  c o d i f i c a t i o n s  of t h e  s t a t u s  quo, 

d e p e n d e n t  on and  p e r p e t u a t i n g  t h e  c a p a b i l i t i e s  of  t h e  s u p e r p o w e r s ,  s2 In g e n e r a l ,  t h e s e  

s t a t e s  f a v o r a b l y  r e c e i v e  c o n c e p t s  l im i t i ng  t h e  more power fu l  s t a t e s '  a b i l i t y  to c o n t r o l  or 

r e g u l a t e  space  a c t i v i t y ,  and  oppose  c o n c e p t s  p e r c e i v e d  as  r e s t r i c t i n g  t h e i r  own acce s s  

to,  or use  of, space .  Of spec i a l  no t e  is t h a t ,  e x c e p t  for  some e q u a t o r i a l  s t a t e s  c l a iming  

j u r i s d i c t i o n  over  s e c t i o n s  of  t he  g e o s y n c h r o n o u s  orb i t ,  mos t  Th i rd  World s t a t e s  r e j e c t  

e x t e n s i o n  of a i r s p a c e  c o n t r o l s  i n to  space .  

3, Crane ,  R.D., S o v i e t  A t t i t u d e s  Toward  I n t e r n a t i o n a l  Space  Law (Durham:  Duke 
U n i v e r s i t y  Rule of  Law Cen te r ,  1962). 

s2 For e x p l a n a t i o n s ,  see  Cohen,  J.A. a n d  H u n g d a h  Chiu,  Peop le ' s  Ch ina  and  
I n t e r n a t i o n a l  Law (P r ince ton :  P r i n c e t o n  U n i v e r s i t y  Press ,  1974) 3 - 1 1 . ,  or A n a n d ,  R.P., 
" D e v e l o p m e n t  of a U n i v e r s a l  I n t e r n a t i o n a l  Law." The  Sea rch  for  World Order .  Ed. 
L e p a w s k y ,  Buehr ig ,  a n d L a s s w e l l .  New Y o r k : A p p l e t o n - C e n t u r y - C r o f t s ,  1971. 
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ATTITUDE CHECK 

Today's space law environment thus consists of the following general positions: 

a. The United States believes in space use by all states for peaceful purposes, and 

supports laws that will not hinder national security or peaceful progress. Defensive, 

non-aggressive military activity is not precluded. 

b. To the Soviet Union, space is an extension of the terrestrial environment, subject 

to the same political and military realities associated with the continuing struggle 

between capitalism and socialism. President Gorbachev may move Moscow's viewpoint 

closer to that of the U.S., but deep-seated concern over threats to sovereignty will make 

that move difficult. The Soviet space operations doctrine incorporates military defensive 

measures including pre-emptive attack. 

c. Other advanced nations espouse beliefs parallel to those of the U.S., with less 

concern over security and more emphasis on economic/social exploitation (peaceful 

progress). 

d. The Third World rejects laws that codify status quo or hinder possible access to, or 

use of, space. Military space activities of any kind are typically viewed as dangerous. 

F U T U R E  P A T H S  

This now brings us to the initial question - how might international law effect the 

weaponization of space? I have mentioned several themes throughout this paper that 

bear repeating: 

a. Historically, international law resulted from the need to control the environment 

for protection of trade and commerce. 

b. Laws that ignore basic human drives such as survival, security, and progress will 
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fai l .  I n t e r n a t i o n a l  law m u s t  be  b a s e d  on t h e s e  d r i v e s ,  e x t e n d e d  to  s t a t e s .  

c. The  mos t  i m p o r t a n t  n a t u r a l  r i g h t  of  a s o v e r e i g n  s t a t e  is s e l f - p r e s e r v a t i o n .  

d. S u c c e s s f u l  l aws  i n c r e a s e  wor ld  s e c u r i t y  b y  t h e i r  o b s e r v a t i o n  and  i n v i t e  d i s a s t e r  

i f  i gno red .  

e. S u c c e s s f u l  l aws  e n h a n c e  wor ld  s e c u r i t y  w i t h o u t  e r e c t i n g  b a r r i e r s  to  p e a c e f u l  

p r o g r e s s .  

f. In t o d a y ' s  t e c h n o l o g i c a l l y  d r i v e n  wor ld ,  t h e  c r e a t i o n  of  " i n s t a n t  c u s t o m "  t h r o u g h  

a c t i o n  is an i m p o r t a n t  s o u r c e  of  law. 

A TIME TO SOW 

The  c u r r e n t  world  c o m m u n i t y  e n v i r o n m e n t  e n c o m p a s s e s  s e v e r a l  s i g n i f i c a n t  b r e a k s  wi th  

t h e  p a s t .  From World War II u n t i l  v e r y  r e c e n t l y ,  t h e  world  o p e r a t e d  w i t h i n  a b i - p o l a r  

s e c u r i t y  s t r u c t u r e  b u i l t  on t h e  s u c c e s s f u l  s t a n d - o f f  b e t w e e n  two i d e o l o g i c a l l y  o p p o s e d  

camps .  The  West  w o v e  i t s  i n t e r n a t i o n a l  r e l a t i o n s  f a b r i c  to c o n t a i n  w h a t  was  b e l i e v e d  to 

be rea l  and a c t i v e  a g g r e s s i o n  by  a m o n o l i t h i c  e n e m y  b e n t  on wor ld  d o m i n a t i o n .  The  Eas t ,  

in t u r n ,  w o v e  to d e f e n d  i t s  soc i a l  v i s i o n  and  h i s t o r i c a l  d e s t i n y  f rom t h e  c a p i t a l i s t  w o l v e s  

e n t r e n c h e d ,  in m i g h t y  a r r a y ,  a t  i t s  v e r y  d o o r s t e p s .  The  camp l e a d e r s ,  t h e  U n i t e d  S t a t e s  

and  t h e  S o v i e t  Union,  were  p e r c e i v e d  as  s u p e r p o w e r s  wi th  t h e  m e a s u r e  of  c h o i c e  be ing  

m i l i t a r y  s t r e n g t h ,  mos t  i m p o r t a n t l y ,  n u c l e a r  s t r e n g t h .  Thus ,  all  d i s c u s s i o n s  o f  s e c u r i t y  

and  s e l f - p r e s e r v a t i o n  e m p h a s i z e d  t h e  m i l i t a r y  b a l a n c e .  

The  p e r c e p t i o n  t o d a y  is  t h a t  t h e  b i - p o l a r  wor ld  s t r u c t u r e  is  in f a s t  d e c l i n e .  The  USSR 

is in e c o n o m i c  d i s a r r a y  and  h a s  e m b a r k e d  on a p a i n f u l  and  p r o b a b l y  long  r o a d  to  t h e  

s o c i a l  r e s t r u c t u r i n g  n e e d e d  to  f u n c t i o n  e f f e c t i v e l y .  The  E a s t e r n  camp h a s  d i s i n t e g r a t e d  

a n d  m a n y  m e m b e r s  h a v e  a b a n d o n e d  t h e  camp ' s  d o c t r i n e s  to  p u r s u e  s e c u r i t y  a n d  p e a c e f u l  

p r o g r e s s  on t h e i r  own t e rms .  In t h e  West ,  t h e  U n i t e d  S t a t e s  r e m a i n s  p o w e r f u l  b u t  is 

i n c r e a s i n g l y  t r o u b l e d  by  d e c l i n i n g  economic  s t r e n g t h  and  a w e a k e n i n g  of  i t s  a b i l i t y  to 
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control Western policy. The Western camp members are pursuing new coalitions aimed 

more at developing regional (Europe, Pacific Basin) structures than maintaining an 

East/West balance. The emerging and developing states of the world are demanding 

integration in the world's economy, and the web of interdependence requires the 

advanced states to listen. 

THE VALUE OF WEAPONS 

Both the East and West Blocs recognize that massive or highly destructive military 

forces drain their economies and generate tension. The reduction of excessive 

conventional force levels is already underway. Even the main pillars of the bi-polar 

security structure, nuclear weapons, are increasingly regarded as irrelevant except for 

the reciprocal deterrence against their own use. The massive stockpiles of nuclear 

weapons are certainly recognized as destabilizing and counter-productlve, and a move 

toward establishing minimum sufficiency is underway in this area also. This is not meant 

to convey that the military aspect of self-preservation has disappeared. The point is 

that we live in a period marked by shifting perceptions of the relative utility of the tools 

(military, economic, diplomatic, legal, social, ideological) used to achieve security and 

peaceful progress. 

A world community growing undeniably interdependent heralds an essential change in 

scenery on the world stage. More and more, tools for cooperation rather than competition 

are required for progress, especially in the efforts to explore and exploit space. The 

military tools we build for the future must be in harmony with the new scenery or they 

will surely cause discord. The change is marked by the types of questions now being 

asked about military forces. The old questions revolved around efficiency, technical 

capability and required numbers. The new questions are more basic and address the very 

nature of weapons. Will they destabilize world security? Are they more threatening 
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t han  t h e y  are worth? Are t h e y  too o f f e n s i v e ?  Will t h e y  fuel  e x p e n s i v e  arms races?  Can 

p ro l i f e r a t i on  be con t ro l led?  Are t h e y  too e a s y  to use?  

With the  emerging e n v i r o n m e n t  laid out ,  t he  t h r e e  t y p e s  of p o t e n t i a l  f u t u r e  space  

weapons  ( e a r t h - t o - s p a c e ,  s p a c e - t o - s p a c e  and s p a c e - t o - e a r t h )  can  now be examined.  

ATTACKING SPACE FROM EARTH 

Earth-to-space weapons have the dubious distinction of already existing in 

rudimentary form. The Soviet Union has tested and deployed limited systems for both 

anti-satellite (ASAT) and anti-ballistic missile (ABM) use. The United States has 

successfully developed both types of systems and reasonably tested an ABM capability, 

but currently has no systems deployed. 

Because of their direct effect on the superpower's nuclear deterrence equation, ABM 

systems are considered destabilizing. One argument is that if ABM systems are deployed 

asymmetrically, and the better system can eliminate or minimize damage from attack, then 

the owner of the better system may feel less constrained in initiating nuclear attack. Or, 

the owner of the inferior system may feel forced to attack before the opposing system 

renders the threat of attack meaningless. A third scenario is that ABM systems force 

both sides into a new weapon-building race to saturate any defense and keep the nuclear 

advantage with the offense. This scenario leads to economic ruin because sufficiency, 

either offensive or defensive, is never reached. Lastly, symmetrical deployment of good 

systems could lower the threshold for nuclear use by decreasing the probably of massive 

destruction. These drawbacks were recognized by the superpowers in a 1972 treaty to 

limit deployment of such systems. 

Beyond the special problems faced by the superpowers, ABM weapons have many pluses 

and, as non-nuclear ballistic missiles proliferate, proliferation of ABM technology is also 

likely to occur. In that case, ABMs would add to the overall security of the world 
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communi ty  by p rov id ing  a means  of  s o v e r e i g n  s e l f - p r e s e r v a t i o n  us ing  a s t r i c t l y  

d e f e n s i v e  weapon.  However ,  economic problems could s t i l l  occur  from ABM-fue led  arms 

r a c e s .  Add i t i ona l ly ,  a p sycho log ica l  i n c r e a s e  in the  t e n d e n c y  to u s e  force  could  occur  to 

l e a d e r s  p o s s e s s i n g  an e x c e l l e n t  miss i le  de fense .  Near  term, i n t e r n a t i o n a l  law wi th  t h e s e  

s y s t e m s  will c o n t i n u e  to focus  on t h e  s u p e r p o w e r  n u c l e a r  d e t e r r e n c e  case .  

A n t i - s a t e l l i t e  s y s t e m s  do no t  d i r e c t l y  e f f e c t  t he  d e s t r u c t i v e  b a l a n c e  of  the  s u p e r p o w e r  

n u c l e a r  s t a n d - o f f ,  b u t  d e s t a b i l i z e  by  t h r e a t e n i n g  s a t e l l i t e s  n e e d e d  to c a r r y  ou t  n u c l e a r  

o p e r a t i o n s  or a s s e s s  n u c l e a r  weapon  dep loymen t  or s t a t u s .  Such d e s t a b l l l z a t l o n  was  

p a r t i a l l y  recognized  by  the  1972 ABM t r e a t y ,  when bo th  s ides  p ledged  not  to i n t e r f e r e  

wi th  "na t iona l  t e c h n i c a l  means"  of  weapon  s t a t u s  de t e rmina t i on .  

Because  of the  s i n g l e -  s ided d e p l o y m e n t  and the  a p p a r e n t  Sov ie t  i nco rpo ra t ion  of  ASAT 

use  in war  p lann ing  33, a t t e m p t s  to cont ro l  dep loymen t  or use  by  t r e a t y  will no t  s u c c e e d  

u n t i l  r ec ip roca l  c a p a b i l i t y  can be e s t a b l i s h e d .  U n f o r t u n a t e l y ,  r e c i p r o c i t y  will be d i f f i c u l t  

for  t h e  U.S. b e c a u s e  of  t h e  Sov ie t s '  l e s s e r  d e p e n d e n c e  on space  s y s t e m s ,  t he i r  more r o b u s t  

s a t e l l i t e  c o n s t e l l a t i o n s  and r e c o n s t i t u t i o n  capab i l i t i e s ,  and t h e i r  ex i s t i ng  ASAT 

i n f r a s t r u c t u r e .  There fo re ,  as soon as r e c i p r o c i t y  of  any  kind can be e s t a b l i s h e d ,  i t  would  

be wise  to seek  t r e a t y  cont ro l  to l imit a f u r t h e r  ASAT race.  The goal  would be to a l low 

some d e p l o y m e n t  to s a t i s f y  c r i t i ca l  n e e d s  of  s e l f - d e f e n s e  a g a i n s t  t h r e a t e n i n g  s a t e l l i t e s ,  

whi le  avo id ing  a weapon  bu i ldup  t h a t  could  d e s t a b i l i z e  s e c u r i t y  by t he i r  o f f e n s i v e  

p o t e n t i a l .  Idea l ly ,  th i s  would gain s e c u r i t y  w i t h o u t  r a i s ing  b a r r i e r s  to  p e a c e f u l  p rogress .  

DEMAND-SIDE LOGIC 

A second approach "to explore would be agreements to limit or ban deployment of 

provocative satellite systems. The category of "provocative" would include satellites 

33 Radziyevskiy, A.I., senior ed. Dictionary of Basic Military Terms (Moscow: 
Voyenizdat, 1965). Rpt. in USAF, Soviet Military Thought No 9 (n.d.) 109, 177. 
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community by providing a means of sovereign self-preservatlon using a strictly 

defensive weapon. However, economic problems could still occur from ABM-fueled arms 

races. Addition~lly, a psychological increase in the tendency to use force could occur to 
o, 

leaders possessing an excellent missile defense. Near term, international law with these 
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some deployment to satisfy critical needs of self-defense against threatening satellites, 

while avoiding a weapon buildup that could destabilize security by their offensive 

potential. Ideally, this would gain security without raising barriers to peaceful progress. 
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33 Radziyevskiy0 A.I., senior ed. Dictionary of Basic Military Terms (Moscow: 
Voyenizdat, 1965). Rpt. in USAF, Soviet Military Thought No 9 (n.d.) 109, 177. 
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t h a t  could  dec ide  t e r r e s t r i a l  c o n f l i c t s  by d i r e c t l y  a t t a c k i n g  t e r r e s t r i a l  f o rces  ( such  as  

s p a c e - t o - e a r t h  weapons )  or by s i g n i f i c a n t l y  i m p r o v i n g  t h e  e f f e c t i v e n e s s  of  t e r r e s t r i a l  

o f f e n s i v e  fo r ce s  ( such  as  r e a l - t i m e  t a r g e t i n g  s y s t e m s ) .  Of cou r se ,  m o s t  space  s y s t e m s  

( w e a t h e r ,  c o m m u n i c a t i o n ,  n a v i g a t i o n ,  r e c o n n a i s s a n c e )  a id  t e r r e s t r i a l  f o r ce s  to some 

degree .  But  a l ine  can  be d r a w n  b e t w e e n  s y s t e m s  t h a t  s t i l l  d e p e n d  on t h e  p e r c e p t i v e  use  

by fo r ce s  and  c o m m a n d e r s  for  e f f i c a c y  and  s y s t e m s  t h a t ,  on t h e i r  own, e s t a b l i s h  a new 

l e v e l  of  e f f i c a c y .  The c h a l l e n g e  fo r  n e g o t i a t o r s  would  be d e f i n i n g  w h a t  was  o b v i o u s l y  

a b o v e  t h e  l ine .  Limi ts  or b a n s  on p r o v o c a t i v e  s y s t e m s ,  coup led  w i t h  e x t e n s i o n  of  n o n -  

i n t e r f e r e n c e  a g r e e m e n t s  to c o v e r  al l  r e m a i n i n g  s y s t e m s ,  would  f u r t h e r  t h e  c o n c e p t  of  

p e a c e f u l  use  and e n h a n c e  world  s e c u r i t y  by r e d u c i n g  i n t e r e s t  in ASAT w e a p o n s  

wor ldwide .  This  a p p r o a c h  would  i n f l u e n c e  d e c i s i o n s  on t h e  n e e d  for  d e p l o y m e n t  of  al l  

t y p e s  of  space  w eapons .  

The n o n - s u p e r p o w e r s  h a v e  c a u s e  for  wor ry  i f  an  u n b a l a n c e d  S o v i e t  ASAT s y s t e m  

r ema ins ,  or t h e  U.S. and  U.S.S.R. e n t e r  an ASAT race .  l~t t h e  f i r s t  c a se ,  t h e r e  is l i t t l e  to  

r e s t r a i n  t h e  S o v i e t s  from u s i n g  t h e i r  ASAT a g a i n s t  a non -U.S ,  s a t e l l i t e  i f  a t t a c k  a p p e a r s  

p o l i t i c a l l y ,  m i l i t a r i l y ,  or o t h e r w i s e  b e n e f i c i a l .  In t h e  second  case ,  t h e  e x i s t e n c e  of  l a rge  

ASAT a r s e n a l s  would  i n c r e a s e  t h e  p o t e n t i a l  for  use ,  and  in a l a rge  s c a l e  s p a c e  campa ign  

e v e n  u n t a r g e t e d  s a t e l l i t e s  may  no t  e s c a p e  c o l l a t e r a l  damage .  For  t h e s e  s t a t e s ,  a l l  ASATs 

r e p r e s e n t  t h r e a t s  to  p e a c e f u l  p r o g r e s s  and  a n y  d e p l o y m e n t  m u s t  be b a l a n c e d  and  

c o n t r o l l e d .  As t h e s e  s t a t e s  i n c r e a s i n g l y  d e p e n d  on s p a c e  s y s t e m s  for  t h e i r  well  be ing ,  

l a u n c h  more v a l u a b l e  s a t e l l i t e s ,  a n d  e x p a n d  i n v e s t m e n t  of  t h e i r  f u t u r e s  in space  

e x p l o i t a t i o n ,  t h e i r  n e e d  to see  ASAT c o n t r o l s  wil l  become more a c u t e .  The  co n t ro l  o f  

ASAT l e v e l s  to  lock t h e m  i n t o  d e f e n s i v e  ro l e s  and  d e t e r  c a s u a l  u se  would  a d v a n c e  

wor ldwide  c o n f i d e n c e  in p e a c e f u l  p r o g r e s s  in space .  
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ATTACKS IN SPACE, FROM SPACE 

The case of space-to-space weapons is similar to that of the earth-to-space ASATs, 

wlth some important exceptions. First, the difference between defensive and offensive 
.~,- 

capability is non-exlstent. Second, operational and physical constraints would most 

likely lead to system designs that need little pre-use preparation, and thus glve no 

warning of attack. Finally, any space-to-space weapon has the potential for space- 

to-earth use, with all the direct threat to national security and sovereignty which that 

entails. 

Because space-to-space weapons can easily deny both access to and the exploitation 

of space, international law principles would lead most states to view them as illegal 

barriers to peaceful progress and direct threats to the security of national resources. 

Unless umbrella protection of space assets by either the U.S. or U.S.S.R. is available 

(unlikely if protection of an ally means reciprocal action against a high value satellite 

belonging to the protector), space-to-space ASAT deployment may fuel the acquisition 

of similar technology worldwide to deter attack. 

Due to their easy characterization as offensive, first deployment would be difficult 

to harmonize with the stated policies of either the U.S. or Soviet Union. In the case of 

first deployment by either side, immediate efforts to achieve reciprocity would be 

expected. But, determining true balance could be difficult because of the relatively more 

able system the U.S. would have to field to place the robust Soviet systems at equal risk. 

If little warning of attack is a mutual design feature, the U.S. could also find itself at a 

political disadvantage in crisis control because of the Soviet doctrine of defensive pre- 

emptive strike. 

Steps can be taken through international agreement to enable some community 

acceptance if deployment is felt useful in nuclear missile defense. As an example, 

technological limits could be imposed to severely restrict use against terrestrial targets. 
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Or, s y s t e m  des ign could requ i re  an e a s i l y  recognized  and s l o w l y - p a c e d  p r e p a r a t i o n  

s e q u e n c e  to allow for cr is is  con t ro l  pr ior  to a c t u a l  a t t a ck .  Agreed l imi t a t ions  on the  

spec t rum of p o t e n t i a l  t a r g e t s  would a lso  help,  as  would l im i t a t i ons  on numbers  of  

dep loyed  weapons .  While p r o b a b l y  n e v e r  s a l e a b l e  as adding to world s e c u r i t y ,  minimizing 

the  de s t ab i l i z i ng  e f f e c t s  of  s p a c e - t o - s p a c e  weapons  could be a c h i e v e d  th rough  

con t ro l l ed  and open dep loyment .  Such d e p l o y m e n t  should  emphas ize  de fense ,  minimize 

o f f e n s i v e  u s e f u l n e s s ,  and minimize the  t e m p t a t i o n  (or p robab le  s u c c e s s )  of  ca sua l  use.  

ATTACKING EARTH FROM SPACE 

In the  case  of s p a c e - t o - e a r t h  weapons ,  l i t t l e  can be done to make t h e i r  dep loyment  a t  

all harmonious  with the  concep t  of p e a c e f u l  use  of o u t e r  space .  They  would t o t a l l y  

de s t ab i l i z e  world s e c u r i t y  by f a c i l i t a t i n g  d i r ec t  and immediate  a t t a c k  on all sove re ign  

t e r r i t o r y  of e v e r y  s t a t e  b e n e a t h  t he i r  o rb i t a l  pa ths .  The i r  ease  of  use  would make them 

d a n g e r o u s l y  a t t r a c t i v e  as simple so lu t i ons  to a p l e t h o r a  of t h o r n y  problems.  The 

p o s s i b i l i t y  of such use would i n v i t e  p r e - e m p t i o n  a t  low l e v e l s  of conf l ic t .  As the  

u l t i m a t e l y  p r o v o c a t i v e  space  sys tem,  t h e y  would e n s u r e  maximum worldwide  e f fo r t  to 

deve lop  and p r o l i f e r a t e  ASAT s y s t e m s  capab le  of equa l  r ec ip roc i t y .  F ina l ly ,  the  t h r e a t  

of  t he i r  use  might encourage  d i s p r o p o r t i o n a t e  rec ip roca l  measu re s  by s t a t e s  i ncapab le  

of space  o p e r a t i o n s  b u t  fu l ly  capab le  of, for  i n s t ance ,  chemical  or b io logica l  t e r ror i sm.  

The p o t e n t i a l  of s p a c e - t o - e a r t h  weapons  to immedia te ly  and d r a m a t i c a l l y  e s c a l a t e  any 

cr i s i s  is p r e s e n t l y  i nca l cu l ab l e  b u t  o b v i o u s l y  enormous.  It  is d i f f i c u l t  to imagine any  

measu re  of wor th  t h a t  would ou twe igh  the  n e g a t i v e  impact  of such  weapon  dep loyment .  

C O N C L U S I O N S  

Can i n t e r n a t i o n a l  law e f f e c t  the  weapon iza t i on  of  space?  Empha t ica l ly ,  yes .  Using the  
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principles discussed, in any space weapon deployment, the U.S. must decide not only that 

it is in line with our stated principle of peaceful and secure use of outer space, but that 

it also meets the broader requirements of increasing world security while not erecting 
'.L- - 

barriers to peaceful progress. Second, consideration must be given to the potential 

establishment of counter-productive customs by encouraging others to deploy reciprocal 

systems. Last must be the determination that the worth of the system outweighs any 

possible instability or ill will its deployment generates. 

For the three types of weapons considered there is a spectrum of answers, depending 

on the situation and the astute use of international agreement. 

THE USEFULNESS OF EARTH BASED WEAPONS 

In the case of earth-to-space ABM systems, the legal arguments in favor of defensive 

systems for self-preservation lend general support for use, but the special rules 

surrounding nuclear deterrence cloud deployment by the superpowers. For the earth- 

to-space ASAT, international law considerations point to the need for the U.S. to develop 

a system reciprocal to the Soviet ASAT before any meaningful control agreements can be 

achieved. Once grounds for control are established, any limitations on numbers, efficacy, 

range, targets, etc., would be welcome by the world community as enhancing overall 

stability through the limitation of offensive capabilities that threaten peaceful progress 

or require widespread development of similar systems in defense. 

I D E N T I T Y  CRISIS FOR S P A C E - T O - S P A C E  

In the  case  of  s p a c e - t o - s p a c e  weapons ,  i f  t h e y  are  deemed n e c e s s a r y  for  d e f e n s i v e  

pu rposes ,  t he  k ey  to a c c e p t a b l e  d e p l o y m e n t  may r e s ide  in i n t e r n a t i o n a l  ag reemen t  on 

ways  to r educe  t he i r  o f f e n s i v e  capab i l i t i e s .  For example ,  des ign  c o n s t r a i n t s  could be 

r equ i r ed  t h a t  g ive  a d e q u a t e  i n d i c a t i o n s  and warning of use.  Other  a g r e e m e n t s  to p u r s u e  
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would be limitations on numbers, immunity of certain types of satellites, and the 

extension of U.S. or Soviet defense umbrellas to satellite systems of other states. Above 

all, agreements on design constraints should be pursued to distinguish space-to-space 

weapons  from s p a c e - t o - e a r t h  weapons.  

THE SWORD OF DAMOCLES 

In the case of space-to-earth weapons, expected negative effects seem to far outweigh 

any potential use. As weapons with immediate and essentially uncontrollable access to 

every inch of every state below their orbital paths, they are the ultimate threat to state 

sovereignty. No state would feel or be safe from external coercion. Worldwide efforts to 

reestablish deterrence against such coercion would lead to a fundamentally unstable 

world security structure. International agreement to ban deployment should be the only 

consideration. 

FOOD FOR THOUGHT 

In closing, three additional across-the-board pursuits are recommended for a more 

healthy legal regime in space. First, as mentioned in the discussion on earth-to-space 

ASATs, the definition and ban from deployment of provocative space systems would go a 

long way toward reducing anyone's need for space weapons. While admittedly difficult 

to define, classify and monitor satellite usage, any progress in determining legitimate 

military target in space would immensely aid in controlling the deployment and 

employment of space weapons. 

Second, the development of technology to accurately and unobtrusively examine and 

characterize satellites is desperately needed. Broad programs to explore all avenues for 

such capabilities should become a major part of our space technology base. The viability 

of any legal agreement relying on the specific performance of the systems involved 
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d e p e n d s  d i r e c t l y  on t h e  a b i l i t y  to  m o n i t o r  and  v e r i f y  t h a t  p e r f o r m a n c e .  

F i n a l l y ,  as  a c o m m u n i t y ,  t h e  s p a c e - f a r i n g  c o u n t r i e s  o f  t h e  wor ld  s h o u l d  e n g a g e  in  

s e r i o u s  e f f o r t s  to  r e d u c e  t h e  s e c r e c y  s u r r o u n d i n g  m a n y  n a t i o n a l  s p a c e  p rograms .  The  

disingenuous duplicity surrounding most states' national security space systems does 

great damage to any possibilities for meaningful international agreements. To 

paraphrase a statement by President Bush at the Conference on Security and Cooperation 

in Europe, we must address the problem of mistrust in the military and security spheres 

and the risk of confrontation arising through miscalculation. We should lift the veil of 

secrecy from certain military activities and forces and thus contribute to a more stable 

e n v i r o n m e n t . ~  4 

As s t a t e d  e a r l i e r ,  t h e  U.S. is in a u n i q u e  p o s i t i o n  to s h a p e  t h e  f u t u r e  u se  of  space .  A 

s p e c i a l  a d v a n t a g e  e x i s t s  now b e c a u s e  of  t h e  c o o p e r a t i v e  e n v i r o n m e n t s  fo r  bo th  s p a c e  

e x p l o i t a t i o n  and  t h e  n e g o t i a t i o n  of  s e c u r i t y  a g r e e m e n t s .  The  U.S. s h o u l d  make  t h e  

c o m m i t m e n t  to  e s t a b l i s h  a s p a c e  reg ime  of  s e c u r e  p a r t n e r s h i p  a c c o r d i n g  to,  a n d  t h r o u g h  

t h e  u se  of, i n t e r n a t i o n a l  law. The  U.S. m u s t  e s t a b l i s h  i t s  s p a c e  po l i c i e s  w i t h  a c l e a r  v iew 

of  t h e  n e e d  to e n h a n c e  world  s e c u r i t y  w i t h o u t  r a i s i n g  b a r r i e r s  to  p e a c e f u l  p r o g r e s s .  The  

d a n g e r  t h a t  i r r e p a r a b l e  s e c u r i t y  d e s t a b i l i z a t i o n  could  r e s u l t  f rom s h e e r  t e c h n o l o g i c a l  

m o m e n t u m  is too g r e a t  to  do o t h e r w i s e .  

34 S t a t e m e n t  by P r e s i d e n t  Bush,  9 Mar 1989. Rep. in U.S. D e p a r t m e n t  o f  S t a t e ,  
S t r e n g t h e n i n ~  S t a b i l i t y  T h r o u g h  O p e n n e s s  Apri l  1989, 1. 
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depends directly on the ability to monitor and verify that performance. 
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34 Statement by President Bush, 9 Mar 1989. Rep. in U.S. Department of State, 
Strengthening Stability Through Openness April 1989, 1. 
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Treaty on Principles Governing the Activities of States 
in the Exploration and Use of Outer Space 

(summary) 

ARTICLE I: O u t e r  s p a c e ,  i n c l u d i n g  t h e  moon,  s h a l l  be f r e e  f o r  e x p l o r a t i o n  and  u s e  by  
al l  s t a t e s  w i t h o u t  d i s c r i m i n a t i o n  of  a n y  k ind .  T h e r e  s h a l l  be f r e e  a c c e s s  to  a l l  a r e a s  of  
c e l e s t i a l  b o d i e s .  

ARTICLE II: O u t e r  s p a c e ,  i n c l u d i n g  t h e  moon,  s h a l l  n o t  be s u b j e c t  to  n a t i o n  
a p p r o p r i a t i o n  by  a n y  m e a n s .  

ARTICLEIII :  P a r t i e s  o f  t h e  t r e a t y  s h a l l  c a r r y  on e x p l o r a t i o n  and  u s e  o f  o u t e r  s p a c e  in 
a c c o r d a n c e  w i t h  i n t e r n a t i o n a l  law, i n c l u d i n g  t h e  UN C h a r t e r .  

ARTICLE IV: Nuclear weapons or "any other kinds of weapons of mass destruction" 
shall not be placed in orbit around the earth, installed on any celestial bodies or 
otherwise placed in outer space. The establishment of military facilities, the testing of 
weapons, and the conduct of military maneuvers on celestial bodies is forbidden. 

ARTICLE V: A s t r o n a u t s  s h a l l  be r e g a r d e d  as e n v o y s  of  m a n k i n d  in o u t e r  space .  Any 
a s s i s t a n c e  r e q u i r e d  fo r  *~heir s a f e t y  s h a l l  be r e n d e r e d  by a n y  s t a t e .  In c a s e  of  e m e r g e n c y  
l a n d i n g  on a n y  s t a t e  t e r r i t o r y ,  t h e y  sha l l  be p r o m p t l y  r e t u r n e d  to  t h e  s t a t e  of  r e g i s t r y .  

ARTICLE VI: State parties to the treaty shall bear international responsibility for 
national activities in outer space whether they are carried on by governmental or non- 
governmental agencies. 

ARTICLE VII: L a u n c h i n g  s t a t e s  a r e  i n t e r n a t i o n a l l y  l i ab l e  f o r  d a m a g e  to  a n o t h e r  s t a t e  
or  i t s  c i t i z e n s  i n c u r r e d  on e a r t h ,  in a i r  s p a c e ,  or in o u t e r  s p a c e .  

ARTICLE VIIi: Objects launched under the registry o f a s t a t e  party to this treaty are 
under the jurisdiction and control of that state in outer space, while on a celestial body, 
and upon return to earth. Such objects shall be returned to the registered state upon 
identification by that state. 

ARTICLE IX: Th i s  a r t i c l e  s e t s  up i n t e r n a t i o n a l  c o n t r o l  o v e r  a c t i v i t y  p o t e n t i a l l y  
h a r m f u l  to  p e a c e f u l  u se  of  o u t e r  s p a c e  by  al l  s t a t e s  ( s u c h  as  c o n t a m i n a t i o n ) .  

ARTICLE X: Th i s  a r t i c l e  e s t a b l i s h e s  t h e  c o n c e p t  of  f r e e  o b s e r v a t i o n  of  s p a c e  o b j e c t s .  

ARTICLE XI: Parties to the treaty shall release to the Secretary-General of the UN "to 
the greatest extent feasible and practical" information on the nature, conduct, location, 
and results of activities in outer space. 

ARTICLE XII: All e q u i p m e n t  and  i n s t a l l a t i o n s  on t h e  moon a n d  o t h e r  c e l e s t i a l  b o d i e s  
s h a l l  be open  to  r e p r e s e n t a t i v e s  o f  o t h e r  s t a t e s  p a r t y  to  t h e  t r e a t y  on t h e  b a s i s  of  
r e c i p r o c i t y .  

ARTICLE XIII: L a u n c h e s  by  i n t e r n a t i o n a l  o r g a n i z a t i o n s  a r e  s u b j e c t  to  t h i s  t r e a t y .  

ARTICLES X[V through XVII: Provide for administration of this treaty. 
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